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Constant Questions in Title and TREC Legal Update Iss"u'ées




Deeds and Convevances.

Material Error
Broadway National Bank v, Yaies Energy Corporation No. 19-0334 (Tex. 2021) ;

Correction instruments may be used to correct both material and non- -material errors, The error here i 1s
material, and thus the correction instrument must comply with. §5.029, which requires that the instrument
must be executed by each party to the recorded original instrument or, if appllcable a party’s heirs, ’

successors, or a551gns [

§5.029 permits an original party’s “heirs, suceessors, or assigns™ to sign 4 correction instrument if the
original party-is unavailable, the statute plainly does not require that they do.so'when the original partles
all execute the correction. The statute’s plain language and the Property Code’s encompassing schenig,
confirm. that §5.029(b)(1) is satisfied when all parties to the original transaction agree to correct.a material
mistake in the original conveyance. :

Covenant of Seisin
Chicago Title Insurance Company~v. Cochran Investitents, Inc. 602 S.W. 3d 895 (Tex. 2020).

England and Garza.owned a duplex, subject to a deed of trustto EMC. England conveyed his 1nterest in.
the duplex to Garza, but ina later involuntary bankruptcy, the conveyance was:set aside as a fraudulent
convéyance. EMC: foreclosed and Cochran bought the.duplex at the foreclosure sale. -

Cochran and Ayers entered:into a residential sales-contract regarding: the property . In the sales. contract
Cochran agreed to sell the propeity-and to give Ayets a gener al warranty deed. The contiact also
contained a “survival” clause, which said that all covenants, representations, and warranties survwed the
closing. At closing, Cochran conveyed thé property to Ayers by a special warranty deed. '

Four days after the-deed was delivered, the bankruptcy trustee sued EMC and Cochran seeking to set
aside EMC’s foreclosure, claiming that the foreclosure violated the automatic stay. Ayers filed a claim
with Chicago Title. Chicago Title pald tlie trustee anid Garza for their interests inthe property and, being
subrogated to. Ayers-under the policy, sued Cochran, asserting claims for breach of the implied covenant
«of seisin and breach of contract. The trial court rendered Judgement for Chicago Title. :

The court of appeals reversed the holding that the special warranty deed does not 1mply-'th’e cov‘enanté: of
seisin. ;

On appeal to the Supréme Court, the first i issue is whether Chicago Titfle may recover for Cochran’s .
alleged breach of the implied covenant of seisin. A covenant of seisin is-an assurance to the grantee that
‘the grantor owns the very estate in the quantity and quality that she “purports to convey”. A covenant in a
deed or assignment to the effect that the grantor has good right.and authority to sell and convey ‘the same
evidences the intention on the part of the grantor to convey the property itself and not merely the grantor §
title and interest therein. The covenant of seisin is breached by the grantor atthe tine the: instrument is
:made if she does not owii the estate in the land she undertakes to-convey. The.measure of damages for
bréach of the covenant where there is a total failure of title is.the consideration paid, with interest. '

As a matter of longstanditig. common law, in the absence of any- qualifying expressions, the covenant of
seisin is read intoevery conveyance of land or an interest in land, except in quitclaim deeds. A qultclalm
deed merely conveys the grantor’s rights in the property, if any. But if a deed, taken as a whole, di scloses




a purpose to convey the.property itself, as distinguished from the mere right, title, or interest of the
grantor; then the instrument is not a quitclaim deed. }
The special warranty clause does not strengthen, enlarge, or limit the title conveyed or the title that the
deed purports 10 convey. Thus, the special warranty cannot transform the deed into a quitclaim deed. |
Instead, the special warranty clause limits the circumstances under which a grantee can recover for-a
failure of title, allowing it to do so for claims by, through, and under the grantor, but not otherwise. z—‘gs
such, the special - warranty clause speaks to the grantor’s liability, not its conveyance of property. And
unlike a quitclaim deed, a special warranty clause still protects the grantee with respect to a failure or
defect of title created by the grantor. :

Lawyer Stuff
Landry’s, Inc. v. Animal Legal Defense Fund, No. 19-0036 (Tex. May.21, 2021): [

Landy’s sued Conley, Nasser, and ALDF for defamatioti, business disparagement, tortious in'terfer'e'n(i:e,
abuse of process, trespass, and civil conspiracy. Conley, ALDF and Naser filed metionsto dismiss
pursuant to the Texas Citizens Participation Act (“TCPA™) claiming, among other things, that the judicial-
proceedings privilege barred all claiins and that attorney immunity barred Landry’s claims against Nasser
and ALDF. The trial court granted the defendant’s motion to dismiss. ' :

The Supreme Court Held that “judicial-proceedings privilege” and “attorney immunity” are “indepeif'dent
defenses serving independent purposes. The judicial-proceedings privilege i straightforward: :

"Communications in the due course of a judicial proceedings will not serve as the basis of a ¢ivil .ac_ti‘ion
for libel or slander, regardless of the negligence or malice with which they are ade.
The defendants lost the judicial-proceedings privilege’s protectioris when they repeated the Notice
Lettei’s-allegations for publicity purposes “outside the protected context within which the statements:
originally were made.” 3

Haynes and Bootie, LLP v. NFTD, LLC No. 20-0066 (Tex. May 21, 2021).

Does attorney immunity apply to actions a lawyer takes on behalf of a client outside of the Iitigation |
context? The supreme court held that it does, so long as the lawyer’s conduct constitutes the “kind” of
conduct the attorney-immunity defense protects. ' :?
Thé attorney-immunity defense is not without its limits. When an attorney personally participates in a
frandulent business scheme with his client, as opposed to-on his:client’s behalf, the attorney will not be
heard to deny his liability because “such acts are entirely foreign to the duties of an attorney. Also, an
attorney who repeats his client’s allegations to.the media or the public for publicity purposes is not acting
in the unique, lawyerly capacity to which Texas law affords the strong protection of immunity.. :

Conveyance of Title to Real Property to a Trust

Fugediv. United Rentals (North America) Inc., et el No.-3:19-CV-00249 (U.S. Dist. Ct. Galv_e'st_on-?
‘Division 2021): ;.

A conveyance was madeto a trustnamed as a grantee. The U.S. District Court held that the-conveyaiflce.
was void on its face for lack of a grantee. In Texas; a conveyance reguires an existing grantor and grantee.
Under Texas law, the term “trust™ refers not to a legal entity, but rather to the fiduciary relationship.




%
governing the trustee with respect to.the trust property. To.acquire real property, legal title must rest in the
trustee. of the trust. The beneficiary is vested with equitable title to the trust property. :

i

TREC 1-4 Family Form Issues :

{
Para. 3. B seems to include mailbox keys, but it depends on who owns the mail box, If Seller
owns it, it goes. If USPS owns it (many suburban developments) the key must be turned in tq the
posted authority and have another key reissued. "
Para. 2 C.includes “controls” as defined for access and control and used solely to control f
and ‘accessories—smart phones?

Para. 18 C—respond to ¢arnest money requests. No objection by one party releases the-earn'eist_
money. 1
Para. 9 B (2) funds must be 'acc':eptzible ‘1o the escrow agent.

Addenda

Muliiple offers. If the contract includes an Addendum for Sale of Other Property {(TREC 10-6)
by Bl.iyers. The Seller has the right to ask to remove the contingency, but, the second offer nf_ust
have the Addendum for Back Up Contract (TREC 11-7) before.the Seller can ask the first buyérs
to waive their contingency. |

Addendum Regarding Rental Flood Disclosures effective Jan i, 2022. TXR created form TXR
2015. Must-disclose to prospective residential tenants whether the-dwelling is located in a 100-
yeat floodplain or whether the dwelling has flooded during the last five years. NOT required for
extension and renewals. Tenant can terminate {see.§92.0135 of Property Code) by giving |
landlord 30-days’ notice after any damage orloss.

Service Animals (HUD v. FAA issues)

Gernerally same definition:

Service animals in Texas are dogs trained for a needed task related to a disability. Can also
include miniature horses in some cifcumstances. Query: is this animal required because ofa’
disability, and what task has the animal been trained to petform? If yes, no further inquiry or
documentation is required. Makes handicap and sérvice animals admissible to all publ:i_c_pl_a_cjes
because of ADA compliance. -':

Support Animals (ESA’s) must have written documentation defining a person’s disability -anfjd
disability related need for that specific animal. Must be animals commonly kept in households
(dogs, cats, small birds, fish, gerbils and other small, domestic animals). If health care "

professional says that the specific animal supports the disability, the-animal is valid. Wri’ttf:n;




proof must come from legitimate, licensed healthcare providers. This documentation is valid for
twelve months, Dogs are most commor, and can be of any breed. ‘These animals are not
protected under the Air Carrier Access Act. Most airlines will have-their own rules.

Unique animals require health car¢ provider confirmation. ‘Very rare approvals.
Fair Housing Issues (Oh, boy!)
Law has not changed. FHA of 1968 _pmihib’_its hous_ing discrimination based on:

Race

Color

Religion ,
Séx (now includes génder identity and orientation) [
National origin ' :'
Familial status.

Disability

émvi.#-sﬁlﬂi—‘

>~

Texas Realtor suggests the following: f

Don’t ask questions that could-categorize buyers, such as lifestyle interests and pr10r1t1es
Don’t give opinions-when it comes to school or crime information

Don’t make assumptions about where someone will be comfortable living
Feel free to.explain that you can't-answer certain questions




Contract Concerning

14. CASUALTY

condition as

with an assi
credit from

contract.

or

p

18. ESCROW:

financial

the party

in default.

amount prorated at dosing,
available. If taxes are not paid at or prior to dosing, Buyer shall pay taxes for the current year.

casualty after the Effective Date of this contract, Seller shall restore the Property to its previous

so due to factors beyond Seller’s controi, Buyer may (a) terminate this contract and the earnest
money will be refunded to Buyer (b) extend the time for performance up to
Closing Date will be extended as necessary or (c) accept the Property in its da

obligations under this paragraph are independent of any other obligations of Selle

15. DEFAULT: If Buyer fails to comply with this contract, Buyer will be in default, and Seller
may (a) enforce specific performance, seek such other relief as may be p

b) terminate this contract and receive the earnest money as liquidated damages, thereby
releasing both parties from this contract. If Seller fails to comply with thi
in default and Buyer may (a) enforce specific performance, seek such
rovided by law, or both, or (b) terminate this contract and receive the earnest money,
releasing both parties from this contract.

16. MEDIATION: It is the policy of the State of Texas to encourage resolution of disputes
through alternative dispute resolution procedures such as mediation. Any dispute between Seller
and Buyer related to this contract which is not re
submitted to a mutually acceptable mediation service or provid i
shall bear the mediation costs equally. This paragraph does not preclude a party from seeking
equitable relief from a court of competent jurisdiction.

17. ATTORNEY' _
revails in any legal proceeding related to this contract is entitled to recover reasonable attorney’s

ees and all costs of such proceeding.

A. ESCROW:
performance or nonperformance 0
earnest money and (iii) liable for the loss of any earnest mone caused by the failure of any

institution is acting as escrow agent. Escrow agent may require any disbursement made in
connection with this contract to be conditioned on escrow agent’s collection of good funds
acceptable to escrow agent.

B. EXPENSES: At closing, the earnest money must be applied first to any cash down payment,
then to Buyer's Expenses and any excess refunded to Buyer. If no closing occurs, escrow agent
may: (i) require a written release of liabilit
require payment of unpaid expenses incurred on behalf of a party. Escrow agent may deduct
authorized expenses from the earnest money |=paiyable to a party. “Authorized expenses” means
expenses incurred bK escrow agent on behalf o
were authorized by t

C. DEMAND: Upon termination of this contract, either party or the escrow agent may send a
release of earnest money to each party and the parties shall execute counterparts of the
release and deliver same to the escrow agent. If either pa
party may make a written demand to the escrow agent for the earnest money. If only one party
makes written demand for the earnest money, escrow agent shall promptly provide a copy of
the demand to the other party. If escrow agent does not receive written objection to the
demand from the other party within 15 days, escrow agent may disburse the earnest money to

party receiving the earnest money and escrow agent may pay the same to the creditors. If
escrow agent complies with the
agent from all adverse claims related to the disbursal of the earnest money.

D. DAMAGES: Any party who wrongfully fails or refuses to sign a release acceptable to the escrow
agent within 7 days of receipt of the request will be liable to the other party for (i) damages;
(i) the earnest money; (iii) reasonable attorney's fees; and (iv) all costs of suit.

E. NOTICES: Escrow agent's notices will be effective when sent in comﬁ)liance with Paragraph 21.
Notice of objection to the demand will be deemed effective upon rece

19. REP_RESENTATIONS: All covenants, representations and warranties in this contract survive
closing. If any representation of Seller in this contract is untrue on the Closing Date, Seller will be

Property and receive, negotiate and accept back up offers.

20. FEDERAL TAX REQUIREMENTS: If Seller is a "foreign person,” as defined by Internal
Revenue Code and its regulations, or if Seller fails to deliver an affidavit or a certificate of non-
foreign status to Buyer that Seller is not a "foreign person,” then Buyer shall withhold frem the
sales proceeds an amount sufficient to comply with applicable tax law and deliver the same to the
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(Address of Property)
the parties shall adjust the prorations when tax statements for the current year are

LOSS: If any part of the Property is dama ed or destroyed by fire or other

soon as reasonably possible, but in any event by the Closing Date. If Seller fails to do

15 days and the
maged condition

nment of insurance proceeds, if permitted by Seller's insurance carrier, and receive

eller at closing in the amount of the deductible under the insurance olicy. Seller’s
r under this

rovided by law, or both,

s contract, Seller will be
other relief as may be
thereby

solved through informal discussion will be
er. The parties to the mediation

S FEES: A Buyer, Seller, Listing Broker, Other Broker, or escrow agent who

The escrow agent is not (fi) a party to this contract and does not have liability for the
any party to this contract, (ii) liable for interest on the

institution in which the earnest money has been deposited unless the financial

of the escrow agent from all parties; and (ii)

the party entitled to the earnest money that
is contract or that party.

fails to execute the release, either

making demand reduced by the amount of unpaid expenses incurred on behalf of the

rovisions of this paragraph, each party hereby releases escrow

pt by escrow agent.

Unless expressly prohibited by written agreement, Seller may continue to show the

Initialed for identification by Buyer and Seller

TREC NO. 20-16




BANKING

INVESTMENTS
INSURANCE

Frost

Y,
Ny

April 2012

RN

for Texas Professionals

UPDATED PRIMER ON

LADY BIRD DEEDS

Gerry W, Beyer

Gavernor Preston E. Smith Regents
Pri[essara aw

Texas Tech University School of Law
Lyubbock, Texas

and

Kerni M. Griffin
Aussocrate

The Blum Firm, P.C.
Dallas, Texas

Many people think that the “Lady Bird” deed became known as
such because President Johnson once used this type of deed to
transfer property to his wife, “Lady Bird" Johnson. In reality, the
first Lady Bird deed was drafted by Florida attorney Jerome Ira
Solkoff around 1982, nearly ten years after the death of President
Johnson. In his elder law book and lecture materials, Solkoff used
a fictitious cast of characters with the names Linton, Lady Bird,
Lucie, and Lynda in examples explaining the usefulness of this
new type of deed, and the names became associated with the
deed. Jerome’s son, Scott Solkoff, jokes that the Lady Bird deed
“could easily have become known as the ‘Genghis Khan decd”

Lady Bird deeds, more formally known as enhanced life estate
deeds, or reservation of a life estate with a general power of
appointment, allow the grantor to transfer property to
beneficiaries while retaining a life estate in the property coupled
with the power to sell, convey, or mortgage the property without
the beneficiaries’ consent. 51 Molly Dear Abshire, H. Clyde
Farrell, Patricia Flora Sitchler, & Wesley E. Wright, TEXAS
Pracrice: Texas Eiper Law § 9-103 (2011-2012) [hereinafter
“Texas ELDER Law"]. Few states permit Lady Bird deeds,
including Texas, and only nine states have specifically adopted
Lady Bird deed statutes, including Arizona, Arkansas, Colorado,
Kansas, Missouri, Nevada, New Mexico, Ohio, and Wisconsin.
Robert C. Anderson, Comparing Key Strategies in Owning the
Home: Estate Planning, Tax and Medicaid Considerations -
Part One, 219 ELDER L. Apvisory 1 (May 2009).

This article aims to educate estate planning professionals on the
basics of Lady Bird deeds in Texas by discussing the different
veasons one would want to use a Lady Bird deed and the
alternatives to doing so. In addition, this article addresses some
of the uncertainty surrounding, and concerns involved with,
using Lady Bird deeds as part of an estate plan.

i. SAMPLE LADY BIRD DEED

Below is a sumple Lady Bird deed from JEROME IRA SOLKOFE,
Wist's LEGAL FORMS: ELDER Law § 3.36 (3d ed. 2010}

Linton and Lady Bird, his wife, Grantors, to Linton and
Lady Bird, his wife, Grantees, a life estate without any
liability for waste, with full power and authority in
them to scll, convey, mortgage, lease, and otherwist
dispose of the property described below in fee simple,
with or without consideration, without joinder by the
remaindermen and to retain absolutely any and all
proceeds derived therefrom. The life tenant shall also
have full power and authority to revoke, amend, divest,
replace, change or otherwise alter the designation of
remaindermen without joinder by the remaindennen.

Upon death of the life tenants, the remainder if any, to
our children, Lynda and Lucie, joint tenants with rights
of survivorship.

1i. REASCONS TO USE LADY BIRD
DEEDS

A. For Medicaid Purposes
Solkoff created Lady Bird decds with Medicaid eligibility as his
main concern. Today, Lady Bird deeds are primarily used to avoid
Medicaid estate recovery and a Medicaid transfer penalty when
transferring 2 homestead.

1. Medicaid Eligibility During the Grantor's Life
Should the grantor attempt to qualify for Medicaid assistance, the
grantor must disclose any asset transfers within the specified
look-back period when completing the benefit application. If the
exccution of a deed is considered a disqualifying transfer, a
disqualification period would be triggered, and while the grantor
could still be eligible for certain limited Medicaid long term care
benefits, the grantor would not be able to receive Medicaid
nursing home payments or “waiver” home care services for a
certain period of time depending on the value of the property.

The mere execution and recordation of a Lady Bird deed is not
considered a transfer for Medicaid purposes because the grantor
retains full control over the property, including the right to sell
the property or revoke the deed. Thus, the homestead maintains
its status as exempt property for Medicaid eligibility purposes as
long as the grantor intends fo return to the home after his or her
stay at the nursing facility. 1 Tex. Admin. Code § 358.348(a)(1).

2. Medicaid Estate Recovery After the Grantor’s
Death

Medicaid estate recovery is the process by which state
governments Tecover payments made to Medicaid recipients from
the estates of the now-deceased recipients. In response to
escalating demands on the Medicaid budget, mainly attributable
to long term care expenses, Congress passed the Omnibus
Budget Reconciliation Act of 1993 which requires states to
implement at least a basic estate recovery process. Under OBRA,
42 US.C. § 1396p(b)(4) {2010), “estate” for Medicaid estate

TECOVETY PUrposes:

1. Shall include all real and personal property and
other assets included within the individual's
estate, as defined for purposes of State probate
law; and

2. Mayinclude, at the option of the State...any other
real or personal property and other assets in
which the individual had any legal title or interest

Electronic copy available at: http://ssrn.com/abstract=2029807




at the lime'of death {to the extentof such interest), inclndnig such

assets conveyed 104 suvvivoy; heir, or assign of the, deceased
individual througli joint tenapcy, temancy in common,
survivorship, life-estite, living trust, or other artangément.

As evidenced by this definition, OBRA requires statés to enforce an estate
tecavery program but allaws the states 1o deterinfhic hiow to. fimplement the
process, how to- define “estate;’ and- whether to emsploy an expanded estale
-program that enforces recovery with Tax Equity Fiscal Respunslbﬂ:ty A
{TEFRA) pr&dcath Tiens. Rebert C. Andersen, Comparing Key Stratigies in
Orenings the Home: Bstate Planning, Tox and Medicaid Considerations.-
Part Tiwo, 220 ELDRR L. ALVISORY 1 (June 2009).

The Texas Medicaid Bstate Recovery statute Jimits estate recovery t0.2 editor’s
claim: against the probate estaté onty. TBG.GOVT. Conk § 331077, The Texas
Legislature did iot pass a TEFRA.lien statte. Rather, the State becomes. an
unsecired Class 7 creditor puruant to Ttx.ls Probate Code § 22,

Any of the ‘decedent’s property, feal or personal can be: subject to°a ereditor’s
chaim for Medicaid Estate Recovery inless the decetlent’s estate1s exempt from
Medicaid ‘Estate Retovery. Texss Buper: Law § 9:62. Typically, a Medicaid
heneficiary’s ‘home, 25 a probate asset, could be subiject.to & Médicaid estate

recovery claim sness it is. protectéd -for the sponse or certain other close .

relatives, or is conveyed owiside of the State’s definition al ‘estate’ Trkas ELOER
Law §§ 9:80-9:91. Thius, to determirie-whéther 2 Medicaid beeficiary’s home is
subject to # probate creditor’s claim by the Medicaid Estate Recovery Program in.
Texas, it miust be determined whcthcr the home i$ included in the beneficiary's
estate as dr:ﬁncd Dy Texas-estate recovery rcgulahons

The Texas Medicaid Estate Recovéry Progrim (MERP} becime éffective on
March-1, 2005: Tnstead of defining estate in a broad context that would enable

Texas fo recover property that hypasses probate, MERE; 1 Tex. Admin.:

Code § 373.105(6), defines-estate as:

The seal md perseial property of a decedént, both as such. property
originally existed and s [ront time to ime ch:mgcd in form by sale,
reinvestment, or otherwise,. amd as sugmiented by any acérétions and
additions and substititions that:arc fachided in the, definition of the
probate astate: found in-§ 3{1), Definitions :and Use of Terms, Texas
Probate- Code.

The Texas Probate Code defines estate similarly and: makes it faidly easy to

deferming what is and what is not included in the probate estate. Thus, Texas.
must recover from assets comprising the probite estate, Given the, history of
Medicaid estate-recovery in Texas; it appears thiat- onily the legislative has the

power (o alter this definition of éstate, which it has chosen not to do- thus far,

A transler by way of 2 Lady Bird deed is compleie upon the. granior's death
withent any - forther action by tic granter or the remainder beneficiary:
Therefore, the homestéadis notincluded'ii the probate estate-and bypasses the
probate. process. I -applying MERP's definition of estute, the homestead
transferred via a Lady-Bird deed \wuld not be. sub;crt 10. cstaie recovery:

B. To. Maintain Flexible Rights and Gontrel Over Transferred
Property

Unlike the grantor-of & tratitional 1e estate; the grantor of 2 Lady Bird deed
‘tetains thie Tight to take the property back; selli, take oul amorigage, cancel the
temainder, and keep all proceeds from the property. In addition; the grantor
owes no dutiés to {heholders of the rematnder interest, isnot. subject to Hability
for waste, and does not aced to ablain consent from (he bcneﬁnanes for any
actions.taken re].mng to the property.

The grantor ean revoke a Lady Bird deed ai any time by éxecuting an iristrument
of revocation vz z subsequent Lady Bird: deéd, Changmg circummskances in the
‘grantor's life may, cavse the grantor to rethink Tis or her- d15pns1nw wishes,
and Lady Bird deeds can’ ‘be changed éasily o refleci the new circimistaiices.

For examiple, if a remainder heneficiary displeases the grantor, lhe grantor. can
talie-away the beneficiary's interest at any time for any, oz no, reasnn

G: To Transfer Property at a Low Cost

The cost of using 3 Lady Bitd déed is modest, “both af thé time of the deed's:
_creatmn atid recordation and at the time of the transfer to the beveficiary

occors” Susan N. Gary, Trangfer-on <Death’ Decils: The Nonprobate
Revoktion Continwer, 41 REAL Pror Pros. & Tr }. 529, 532 (2006

[hereinafter Gasy]. In- comparison to'having a will ot frust: deafted and assets
retitled in the name -of 2 trustee, having a Lady. Bird deed  prepared is.
considerably move economical: Upon the grantor’s death; feés associated with a
Lady Bivd deed may be less.expensive than 2 probate proceeding. I ar 54243,
Aftey paying 2 fee of around $25 to record the deed in the public records; the.
transfer is completc, Bryan L. Albers, Vital Considerations Regarding Fstaté

Planiing, 18867 NBI.CLE 1,31 (2004) [hereinafter Albers].
B To Avoid Probate

i
:
i
b

.Mthuugh Texas. does not have-an onerons probate system unhke many ‘other
-states, same people-may still wanit to avoid the probrate process. duk o concerns
about delay, cost, or privacy. Gary at. 531. Because the trangfer uf propeify. is

complete upon the Jonor’s -death without -any further ad]un,rthm is no.

‘requiresdient for probate of property lransferied with a Tady Bird d;ed Victor A

Konndier, Jr, Medicaid Estate Recovery Frogram (MERF) Real r[l;m:e Fssres,
1, State Bar of Texas: Advanced Blder Law (Max. 5, 2009) {heremaf ter Koimeiet]..

E. ForCreditor Protection

 Because the beneficary has ho interest in the property whilt the grgnmr is alive,
“neithér do the beneficiary's exeditors. I creditors of the-beneliciary threaten.

action affegting the property, the grantor can revoke:the-deéd gt fansfér the
remainder to another benefidary, As long as the grantor is not 4 debtor as to
thes¢ creditors as. well, this ciange in the deed would not be cm151dered a
fraudulent traniser, Gary at 550, ;

F. To Retuce Gift Taxes. :
The grantor of a Laily Bird deed retains. the unilatera] right in revoke the
leneficiary's rematnder interest. As 2. vesult; the-transfer is not a complclcd gift
and-the. dwgnatmu of a.remainder beneficiary s not 2 taxabir. gvent for gift
tax purpbses.” Gary at-549; Korinejer-at 1.

G. To Avoid Capital Gains Taxes tor the Beneﬂmary

Becatise the transferis.niot. a completed: gift, fhe Tull value of ithe- property.
remains in the grantur's estate and will be sabject to the federal estatc 1axupen
the grantor's déath, The remainder beneficiary may get a-stepped-up basis in the
property valued. at the fair market value of the property on the date of the
grantor’s death; Thus, if the beneficiary sells the propesty, the beneficiary will
anly have ta pay capital gains-taxes on the gains acerped from, the date of the
grantor’s dedth. Gary at §49; Kormeder at L

H. To Wiaintain Exemptions

Grantors who- use Lady Bird deeds to transfer their. homestcads igion death
retain full control over the: homestead while alive. Thus, the pmperky maintaing
its hiomestead status and énables (he-graritor to preserve the tmnphuns that
apply to homesteads, :

Tn Texas, homeownexs age 65 and over.qulify for a $10,000 homestead exemption
for (e amount of schioc] taxes on the homesteads value in agdition o the $15,000
exemprian that all homeowness receive. Further, homeowmers-age 65 and-over el 4
rax freeze on school taxes, mearung tha they will never puy mofe fhan the ceiling
ainount regardless ‘of the rise in schao] faxes. Uniike an absclute coveyance of
property, a transfer nsing a Lady Bird:deed cnables the grantor fo preserve these
tax breaks. H. Clyde Farrell Medicaid Tansfers, State Bar ‘of Tesas: Advanced
Elder Lew, 14 M. 10; 2008) [heréinfter Ferrell]; Susan Combs, Window on Stale
Gavernment, hitp:Hwwiwwindomstate.x. us!tamnfofpmplaxfexmptns himi flast
visited Mar. 5, 2012).

Electronic copy available at: hitp:/fssm.com/abstract=2029807




In addition, the grantor retains the broad homestead protection against
creditors afforded by Texas law.

iil. ALTERNATIVES TO LADY BIRD DEEDS
A. Transfer the Residence, Reserving a Life Estate

Similar to a Lady Bird deed, transferring the residence and reserving a life
estate will transfer the property outside of probate at a minimal cost. These
transfers avoid probate the same way that Lady Bird deeds do, so there is
1o Medicaid estate recovery against the property. Property transferred in
this manner can also retain tax exemptions associated with the homestead
status if the grantor continues to live in the residence. Further, the
remainder beneficiary also receives a stepped-up basis in the property
valued at the date of death of the grantor for capital gains fax purposcs.

Unlike a Lady Bird deed, this transfer is a completed giff, subject to the gift
tax, and valued for gift tax purposes pursuant fo the IRS life
estate/remainder calcolation but valued for Medicaid transfer purposes
using Social Security actuarial tables based on the age of the grantor. In
addition, because the transfer can be valued, the Medicaid transfer penalty
will apply, creating a period of ineligibility for the grantor. Another
disadvantage of this strategy is that the creditors of the beneficiary might be
able to force the sale of the residence by way of a partition order.

Perhaps the biggest disadvantage to this approach is that it imposes
restrictions on the grantor's use of the property. The grantor could not
commit waste, and disputes regarding responsibility for property expenses
may arise. The grantor also could not sell or transfer a fee interest in the
property without the joinder of the remainder beneficiary. Albers at 31;
Gary at 539-40; Farrell at 14,

B. Joint Tenancy with Right of Survivorship
Praperty in a joint tenancy with rights of survivorship passes outside of the
probate estate. The property passes beyond the scope of Texas Medicaid
estate recovery while the grantor’s portion of the property still retains its
exempt status for Medicaid eligibility.

If the grantor transfers the property from the grantor to the grantor and
another person with rights of survivorship, the grantor makes a completed
gift of a one-half interest in the property to this person which is subject to
the gift tax. In addition, the grantor does not retain the amount of control
that he or she would with a Lady Bird deed. A joint tenancy creates
jmmediate rights in the grantee, and the grantor cannot revoke the gift.
The grantee’s creditors can reach the property while the grantor is alive.

Transferring a onc-half interest results in a Medicaid transfer penalty based
on the fair market value of half of the fee simple ownership. It also results
in a loss of half of the over-65 homestead cxemption for school taxes.
However, these particular disadvantages can be minimized by giving the
beneficiary a small fractional interest instead of half. This strategy results
in a much shorter period of Medicaid ineligibility. Gary at 535-36; Farrell at
16. Nonetheless, there is anecdotal evidence from practicing attorneys in
Texas that even with an agreement of the parties, Texas Health and Human
Services Commission (the Medicaid Agency) is taking the position that the
homestead can no longer be sold and has imposed a transfer of asset
penalty. Such arbitrary penalty requires the applicant to file an appeal of the
denial of eligibility with no guarantee that the appeal will be successful

C. Revocable Trust
Transferring property to the trustee of a revocable trust avoids the problems
associated with making a completed gift. The grantor retains full control
over the property, does not incur gilt tax liability, and retains property tax
exemptions if the grantor reserves a sulficient interest in the property. The
transfer occurs without supcrvision of the probate court, maintaining the
grantor’s privacy and avoiding Medicaid estate recovery. The property

cannot be reached by the beneficiary’s creditors during the grantor’s life, but
creditors of the grantor can still reach the property.

However, effective January 1, 2008, Texas Medicaid treats residences in
revocable trusts as a countable resource. Medicaid for the Elderly and
People with Disabilities Handbook, ch. F-3210, anailable at
hitp://www.dads.state.txus/handbooks/mepd/F/F-3000.htm#secE-3210.

D. Outright Transfers to Specified People

A transfer of a Medicaid applicant's residence to the following individuals
is nat subject o a transfer penalty under 42 US.C. § 1396p{c)(2):

1. the grantor’s spouse,
2. the grantor's child under age 21,
3. the grantor’s blind or disabled child of any age,

4. the grantor’s brother or sister who has an ownership
interest and was residing in the residence for at least a year
prior to the grantor’s admittance into a nursing home,

5. the trustee of a trust established solely for the benefit of 2
disabled person under 65 years of age; and

6. 2 child who resided in the home with the Medicaid
applicant and was instrumental in kecping the Medicaid
applicant out of the nursing home for at least two years.

While an outright conveyance under an exception to the transfer penalty
has similar Medicaid-related benefits as a Lady Bird deed, it does not share
most of the other benefits. The grantor is making a completed gift that is
subject to the gift tax. The grantor retains no rights over the property and
the beneficiary's creditors can reach the property. Without reserving any
rights in the property that result in the inclusion of the property in the
grantor's estate, the beneficiary will receive the grantor's basis in the
property rather than a stepped-up basis. Farrell at 12.

E. Transfer the Property and Wait Out the Lookback Period

Any property that is transferred during the grantor's life that creates a
penalty period can avoid estate recovery. After the lookback period is over,
the grantor may avoid the transfer penalty and theoretically obtains
Medicaid benefits. However, like the other outright conveyances, the
grantor does not receive most of the benefits that are afforded by Lady Bird
deeds. Farrell at 13.

F Purchase a Life Estate

I the grantor does not have a residence, he or she may purchase a life estate
in a residence. As long as the grantor pays only fair market value for the life
estate, this transfer will be treated as a transfer for full consideration, and no
penalty will be imposed. Any amount over the fair market value of the life
estate will be subject to a transfer penalty. Farrell at 16-17. However, the
deficit Reduction Act revised the law to require the grantee to reside in the
life estate property for at least one year to avoid treatment of the transaction
as a transfer without consideration. TExas ELoer Law § 9:102.

G. Transfer the Residence Shortly Before Death

Estate recovery only applies to property in the grantor's estate at death.
Although any transfer must be reported to the Medicaid program, most likely
terminating Medicaid eligibility, the property transferred will not be subject to
estate recovery. If the grantor’s life expectancy is short, paying for private care
might be a small price to pay to avoid estate recovery. If a grantor desires to
employ this strategy, it would be prudent practice to inform the Medicaid
program of the transfer once executed and provide a copy of the transfer
document to the Medicaid Agency. Additionally, the grantor should exceute a
power of attorney authorizing (but not necessarily requiring) an agent to
make a ift of the residence near the time of the grantor's death.




©.2012 Gerry W: Beyer

V. CONCERNS SURROUNDING THE USE
OF L.ADY BIRD DEEDS

Mo state.or fedural cases weie lotited rigatding whether Lady Bird deeds can
propetly be-used as @ Medicaid planning device, Lady Bird decds may be
{mpliedly. avthorized nnder Texas Probate Code §§.322-and 450, but there is
nn statute of )udlua] opinien spmﬁca]ly authorizing the -practice. Tt is
unperanvc to monitor the Healh -ané Homan Services: Commission
freaument of Lady Bird deeds as séveral anfavorable results could occur i
they betame disfavored. First, any-tule.change with-regard to residences conld
resull in the granturs tesidence becoming countable asset. In that case, the
grantor could nof.qualify for Medicaid. benefits imtil he. or she réverses (fic
conveyance.-of applies aniother strategy. to meet thie Medicaid: requirements,
Some practitioners whio use this technique doubt ihat a transfer penalty will
be: imposed. because of the difficulty of placing a market value on the
transferred. dnterest,

Second, the Texas légistature could re-define “estate” more broadly, Many
states have done this, enablinig Medicaiil estate recovery pragrams fo recover
property-that passes.outside of probate Fareell at 15.

One final concern about Lady Bird deeds is that sonie tifle companies fake
the position that the Medicaid Estate Recovery statute creates superior rights
in ‘the Stite even though the State has. gnly- nsecurcd creditor status,
_ J‘mecdotai evidence exisis that when a title company fakes the-view that the
State has some typé of lien right, it.does riot want to insure 2 title transfeered
by a Lady Rird deed without the joinder of the remainder benéficiaries and/or
a written release from the State. However, ‘Lady Bird deeds have been utilized
since 2005 without need for hnganon. Thus, with proper information, jt
appears that many ttle zompanies are willing o insure the title withoit

tequiting these ¢xura precautions, This seems to be the appmpnate ‘tance
because a titte company would not request a selease from VISA o any retaﬂer
that might be 4n unsecured creditor of the prantor.

If the grantee sells the property after the death of the prantor of 2 Lady Bird
deed, there wotld-heno recourse against a lifle company should the pmperty
not beused to pay the Medicaid Bstate Recovery Claim, The creditor (e £, the
State) would have a.eight fo-follow any money impioperly paid but would not
have a daim on Ih(: title to-thie property—the sibject of the title i insprauce,

A title company may be involved with 4 sale while: he graumrIMedm:d
beneficiary is fiving, and:in that case the deed’s reservation of thie right!tosell
without iatiflity fo the grantee coritrols: Without a-right in the state of Texas
fo create a lién, the property may be canveyed uncncwbered. Of cowrse, the
proceeds. paid to the Medicaid beneficiaty may.canse thi beneliciary to lose
benefits eligibility. i
CTONCLUSION [
'I'he ¢llectiveness of Lady Bird deeds is. subject to- change at any -fime.
The continued giowth and populaity of tifs-technique may eventually lead
ta Texas legislative or judicial developments that will provide more guidanct.
Until hit tinie, Lady Bird deeds remain an effective way. to avoid both
transfer penaiues and estate rcwvcry However, these are essentially

unchiarted waters.and clients shodld he:wirned about the uncertamty and

potential prolilems associated with Lady Bird deeds:

The anthors. express their irémerdous appreciation te Patricia E. Snchler.
CELA {Schoenbavin; Curphy, & Scanlan, P.C., San Antonio, Texas) for hex
assistance in the preparation of this article: :
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S.B. No. 885

AN ACT
relating to gquitclaim deeds.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Section 16.025(b), Civil Practice and Remedies
Code, is amended to read as follows:
(b) This section does not apply te a claim based on a

quitclaim deed, a forged deed, or a deed executed under a forged

power of attorney.
SECTION 2. Chapter 13, Property Code, is amended by adding
Section 13.006 to read as follows:

Sec. 13.006. EFFECT OF RECORDING QUITCLAIM DEED. After the

fourth anniversary of the date a quitclaim deed for real property is

recorded in the deed records of the county in which the real

property is located, the quitclaim deed:

(1) does not affect the gquestion of the good faith of a

subsequent purchaser or creditor; and

(2) is not notice to a subsequent purchaser or

creditor of any unrecorded conveyance of, transfer of, or

encumbrance on the real property.

SECTION 3. The change in law made by this Act applies only
to a quitclaim deed recorded on or after the effective date of this
Act. A quitclaim deed recorded before that date is governed by the
law in effect immediately before the effective date of this Act, and

that law is continued in effect for that purpose.




S.B. No. 885

SECTION 4. This Act takes effect September 1, 2021.

President of the Senate Speaker of the House
I hereby certify that S.B. No. 885 passed the Senate on

April 21, 2021, by the following vote: Yeas 31, Nays O.

Secretary of the Senate
I hereby certify that S.B. No. 885 passed the House on
May 8, 2021, by the following vote: Yeas 134, Nays 5, two present

not voting.

Chief Clerk of the House

Approved:

Date

Governor




BILL ANALYSIS

Senate Research Center §.B. 885
By Hughes

State Affairs

5/24/2021

Enrolled

AUTHOR'S / SPONSOR'S STATEMENT OF INTENT

In Texas. guitclaims negatively impact the chaiii of title in. perpetuity. Texas law does not
provide good faith purchaser status for grantees (thosc receiving the propeny) ‘Tor value with no-

actual oF constructive notice of-any outside intercsts or claims to the property it a quitelain deed
appears in the chain of title. Accordmg to-case law, the existence of a quitclaim in'the property
records serves as.notice of potential-additional claims of the' propertv not cmly fot the initial

grantee; bt also for subscquent transferccs.

Texas courts are increasingly construing instruments as quitclaims based on mterplctatlon of

certain phrases despite the document appearing:to be a decd conveying title. “This judicial

characterization can blur the lines between quitclaimis and conveyances resulting in the purpose

of the recording system. to foster certainty about ‘status 6f ownership of real property being

diluted.

S.B. B85 secks to create certainty by providing 2 statute of limitations for quitclaims in' the chain
of title that establishes' good faith purchaser status for subsequent transferees that take the
property without addilional or actual notice. of unrecorded miattérs..

(Original Author’s/ Sponsor's’ Statement of Intent)

S.B. 885 amends current Jaw relating to quitclainy deeds.

RULEMAKING AUTHORITY

T.]ﬁ_'s bill does nobt. expressly grant any additional rulemaking authority to a state officer,
institution, or ageney;

SECTION BY SECTION ANALYSIS

‘SECTION 1. Amends Section 16.025(b), Civil Practicé and Remedies Code, to provide that
Section 14.025 {Advcmc Possession: Five-Year Limitations Perwd} does not apply to a ulalm
based on certain deeds, including 2 quitclaim deed: Makes a nousubstadtive change.

SECTION 2. Amends Chapter 13, Property Code, By adding Scction 13.006, as follows:
Sec, 13.006. EFFECT OF RECORDING QUITCLAIM DEED. Provides that, after the
fourth anniversary of the date a quitclaim deed for real property is recorded in the deed

records of the courity in which the real property is located, the quitclaim deed:

(1} does riot affect the question of the good faith of a subsequent purchaser or
creditor; and

.{2) is- not notice to a subsequent purchaser or ereditor ¢f any unrecorded

‘tonveyance of, transfer of; or encumbrance on the real property..
SECTION 3. Makes:application of this A_;_:t prospective.

SECTION 4. Effective date: September 1, 2021.

"SRC-TKM 5.8, 885 §7(R) Page'lof 1




Sec il - Insuring Forms

RESTRICTIONS, ENCROACHMENTS, MINERALS ENDORSEMENT ~
OWNER’S POLICY (Form T-19.1)

ENDORSEMENT
Attached to Policy No.
Issued By

BLANK TITLE INSURANCE COMPANY

1. The insurance provided by this endorsement is subject to the exclusions in Section 5 of this endorsement; and the
Exclusions from Coverage, the Exceptions from Coverage contained in Schedule B, and the Conditions in the

policy.
2. For the purposes of this endorsement only:

a.  “Covenant” means a covenant, condition, limitation or restriction in a document or instrument in effect at
Date of Policy.

b. “Improvement” means a building, structure, road, walkway, driveway, or curb, affixed to either the Land or
adjoining land and that by law constitutes real property, but excluding any crops, landscaping, lawn,
shrubbery, or trees.

c. “Private Right” means (i) an option to purchase; (ii) a right of first refusal; or (iii) a right of prior approval
of a future purchaser or occupant.

3. The Company insures against loss or damage sustained by the Insured by reason of:

a. A violation on the Land at Date of Policy of an enforceable Covenant, unless an exception in Schedule B of
the policy identifies the violation;

b. Enforced removal of an Improvement located on the Land at Date of Policy as a result of a violation, at
Date of Policy, of a building setback line shown on a plat of subdivision recorded or filed in the Public
Records, unless an exception in Schedule B of the policy identifies the violation;

c. A notice of a violation, recorded in the Public Records at Date of Policy, of an enforceable Covenant
relating to environmental protection describing any part of the Land and referring to that Covenant, but only
to the extent of the violation of the Covenant referred to in that notice, unless an exception in Schedule B of
the policy identifies the notice of the violation; or

d. Enforcement of a Private Right in a Covenant affecting the Title at Date of Policy based ona transfer of
Title on or before Date of Policy that causes a loss of the Insured’s Title.

4. The Company insures against loss or damage sustained by reason of:
a. An encroachment of:

i.  an Improvement located on the Land, at Date of Policy, onto adjoining land or onto that portion of the
Land subject to an easement; or

ii. an Improvement located on adjoining Jand onto the Land at Date of Policy

Form T-19.1: Restrictions, Encroachments, Sec. IT Page 79 Version Date: 1/2014
Minerals Endorsement — Owner’s Policy Form




Section 2 - nsuring Forms:

unless an exception in Schedule B of the policy identifies the encroachment otherwise insured ag_ainst-ijl

Sections4.a.i. or 4.a.ii,; or

A final court order or judgment requiring the removal from any land adjoining the Land.of an enCrOach;inEnt

¥

iderifified in Schedule B;.of

Daniage to an Improvement located on the Land, at Date of Policy that is Tlocated on or encroaches onta that
portion of the Land subject to ari easement éxcepted in Schedule B, which damage results. from the exermse
of the right to maintain the easement for the purpose for which it was granted or reserved; or '

Damage to an kmprovement located on the Land on or after Date of Policy, resulting from the. future-exiart:ise
of a right to use the surface of the Land for the extraction or. development of minerals or any other '
subsirface substances excepted from the-description of the Land or excepted in Schedule B. ;

P

5. This-endorsement does not insure-against loss or damage__'{and'the ‘Company wili not pay-costs; attorneys' f:afes_.,_.

‘or expenses) resulting from:

i

any Covenant-contained in an instrument creating a lease;

A,

b.. any Covenant relating to obligations of any type o petform maintenance, repair, or retnediation on the
Land;

‘¢ eXxceptas p’ro.vi'dcd in Pardgraph 3., any Covenant relétj’ng-_to environmenial protection of any kind or :
nature, including hazardous or toxic matters, conditions, or.substances;

d.  contamination, explosion, fite, fracturing, vibration, earthquake, or subsidence; or-

e. negligence bya person or an Entity exercising a fight to extract or devélop mitierals of other subsurface

substanices. '

This endotsément is issued ds part of the policy. Except as it expressly states, it does not.(i) modify any of the terms
and provisions-of the policy, (i) modify any prior endorsements, (jii) extend the Date.of Policy, of (iv) increase fh'e
Amount of Insurance. To the extent a provision of the poticy.or a previous endorsement is inconsistent with an.
express provision of this endorsemerit, this endorsenient controls. Othefwise, this endorsement is subject to all of the
terms and provisions. of the policy and of any prior:endorsements. '

[Witness 'cla'u'sc__.qptionai]

BLANK TITLE INSURANCE COMPANY

By:

Authorized Signatory.

Revised 1/2014

Fori T-18.:1; Restrictions, Encroachments, Sec. 11 Page 80 Version Date: 172014
Minerzals Endorsement — @wner's Policy Form :




Contract Concerning Page 7 of 11 11-08-2021

(Address of Property)

amount prorated at dosing, the parties shall adjust the prorations when tax statements for the current year are
available, If taxes are not paid at or prior to dosing, Buyer shall pay taxes for the current year.

14. CASUALTY LOSS: If any part of the Property is dama?ed or destroyed by fire or other
casualty after the Effective Date of this contract, Seller shall restore the Property to its previous
condition as soon as reasonably possible, but in any event by the Closing Date. If Seller fails to do
so due to factors beyond Seller’s control, Buyer may (a) terminate this contract and the earnest
money will be refunded to Buyer (b) extend the time for performance up to 15 days and the
Closing Date will be extended as necessary or (c) accept the Property in its damaged condition
with an assignment of insurance proceeds, if permitted by Seller’s insurance carrier, and receive
credit from Seller at closing in the amount of the deductible under the insurance policy. Seller’s
obligations under this paragraph are independent of any other obligations of Seller under this
contract.

15. DEFAULT: If Buyer fails to comply with this contract, Buyer will be in default, and Seller
may (a) enforce specific performance, seek such other relief as may be provided by law, or both,
or (b) terminate this contract and receive the earnest money as liquidated damages, thereby
releasing both parties from this contract. If Seller fails to comply with this contract, Seller will be
in default and Buyer may (a) enforce specific performance, seek such other relief as may be
provided by law, or both, or (b) terminate this contract and receive the earnest money, thereby
releasing both parties from this contract.

16. MEDIATION: It is the policy of the State of Texas to encourage resolution of disputes
through alternative dispute resolution procedures such as mediation. Any dispute between Seller
and Buyer related to this contract which is not resolved through informal discussion will be
submitted to a mutually acceptable mediation service or provider. The parties to the mediation
shall bear the mediation costs equally. This paragraph does not preclude a party from seeking
equitable relief from a court of competent jurisdiction.

17. ATTORNEY'S FEES: A Buyer, Seller, Listing Broker, Other Broker, or escrow agent who
prevails in any legal proceeding related to this contract is entitled to recover reasonable attorney’s
fees and all costs of such proceeding.

18. ESCROW:
A. ESCROW: The escrow agent is not (i) a party to this contract and does not have liability for the

performance or nonperformance of any party to this contract, (ii) liable for interest on the
earnest money and (iii) liable for the loss of any earnest money caused by the failure of any
financial institution in which the earnest money has been deposited unless the financial
institution is acting as escrow agent. Escrow agent may require any disbursement made in
connection with this contract to be conditioned on escrow agent’s collection of good funds
acceptable to escrow agent.

B. EXPENSES: At closing, the earnest money must be applied first to any cash down payment,
then to Buyer's Expenses and any excess refunded to Buyer. If no closing occurs, escrow agent
may: (i) require a written release of liability of the escrow agent from all parties; and (ii)
require payment of unpaid expenses incurred on behalf of a party. Escrow agent may deduct
authorized expenses from the earnest money pa?fable to a party. “Authorized expenses” means
expenses incurred br\ escrow agent on behalf of the party entitled to the earnest money that
were authorized by this contract or that party.

C. DEMAND: Upon termination of this contract, either party or the escrow agent may send a
release of earnest money to each party and the parties shall execute counterparts of the
release and deliver same to the escrow agent. If either party fails to execute the release, either
party may make a written demand to the escrow agent for the earnest money. If only one party
makes written demand for the earnest money, escrow agent shall promptly provide a copy of
the demand to the other party. If escrow agent does not receive written objection to the
demand from the other party within 15 days, escrow agent may disburse the earnest money to
the party making demand reduced by the amount of unpaid expenses incurred on behalf of the
party receiving the earnest money and escrow agent may pay the same to the creditors. If
escrow agent complies with the provisions of this paragraph, each party hereby releases escrow
agent from all adverse claims related to the disbursal of the earnest money.

D. DAMAGES: Any party who wrongfully fails or refuses to sign a release acceptable to the escrow
agent within 7 days of receipt of the request will be liable to the other party for (i) damages;
(ii) the earnest money; (iii) reasonable attorney's fees; and (iv) all costs of suit.

E. NOTICES: Escrow agent's notices will be effective when sent in compliance with Paragraph 21.
Notice of objection to the demand will be deemed effective upon receipt by escrow agent.

19. REPRESENTATIONS: All covenants, representations and warranties in this contract survive
closing. If any representation of Seller in this contract is untrue on the Closing Date, Seller will be
in defauit. Unless expressly prohibited by written agreement, Seiler may continue to show the
Property and receive, negotiate and accept back up offers.

20. FEDERAL TAX REQUIREMENTS: If Seller is a "foreign person,” as defined by Internal
Revenue Code and its regulations, or if Seller fails to deliver an affidavit or a certificate of non-
foreign status to Buyer that Seller is not a "foreign person,” then Buyer shall withhold from the
sales proceeds an amount sufficient to comply with applicable tax law and deliver the same to the

Initialed for identification by Buyer and Seller TREC NO. 20-16




